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				§
COUNTY OF TRAVIS	§


CONTRACTUAL AGREEMENT

[bookmark: _GoBack]Article 1. Background
1.1 The Employees Retirement System of Texas (“ERS” or “retirement system”) is a constitutional trust fund established as mandated by Article XVI, Section 67, Texas Constitution, and further organized pursuant to Subtitle B, Title 8, Texas Government Code, as well as 34 Texas Administrative Code, Sections 61.1 et seq. ERS administers retirement and employment-related benefits, including insurance benefits, for several classes of public servants, including elected officials, appointed public officers, public employees and their dependents. The Board of Trustees for ERS (the “Board”) is the trustee for trust funds maintained and administered by the retirement system.

1.2 On or about November 13, 2018, ERS issued a Request for Qualifications for Legal Services (the “RFQ”), which is attached hereto as Exhibit “A” and is incorporated herein for all purposes as if restated in full.

1.3 (Full legal name of Contractor) (“CONTRACTOR”) submitted a response (the “Response”) in response to the RFQ seeking to provide those services, benefits and/or products for or on behalf of ERS as described in the RFQ (the “Services”). The Response shall remain on file with ERS and is attached hereto as Exhibit “B” and is incorporated herein by reference for all purposes as if restated in full, except to the extent it conflicts or is inconsistent with this Contractual Agreement (the “Contract,” as more fully defined in Article 21 herein) or the RFQ and ERS has not accepted such conflicting terms or inconsistent provisions in accordance with the clarifications referenced and defined below.

1.4 For and in consideration of the mutual promises, covenants, and consideration herein expressed, the receipt and sufficiency of which is hereby acknowledged, the Contract is entered into by and between CONTRACTOR and ERS to be effective as of the date set forth herein. 

Article 2. 	Contract Term, Renewal, Amendment and Termination
2.1 The Contract and all aspects of the Contract will be for a term beginning as of the date executed by an authorized representative of ERS as set forth on the signature page hereto (“Effective Date”) and extending through December 31, 2022, (the “Contract Term”) unless terminated as provided herein or further extended or renewed by written agreement of the parties. 

2.2 CONTRACTOR is an attorney licensed to practice law in the state of Texas. CONTRACTOR warrants and represents that CONTRACTOR is in good standing with the State Bar of Texas and will remain so during the term of this Contract. CONTRACTOR also agrees to act in good faith, with due diligence and in a fiduciary capacity in connection with the performance of the Contract and any negotiations related thereto.

2.3 The Contract may be renewed or extended, in ERS’ sole discretion, for an additional four-year term upon terms and conditions to be agreed upon by the parties in writing and to be executed by authorized representatives of the parties, subject to good faith negotiations of the parties concerning terms, fees and services required.

2.4 Termination
(a)	For Cause. Without limiting any other rights or remedies that ERS may have at law, equity or under contract, ERS shall have the right to terminate the Contract immediately in the event CONTRACTOR, in ERS’ sole opinion, fails or refuses to perform, is negligent in performing, is unable to perform or it reasonably appears that CONTRACTOR will not perform any of its duties or obligations, in whole or in part, as provided by the Contract; or

	(b)	Without Cause. In addition to and without restricting or waiving any other legal, contractual or equitable remedies otherwise available to ERS, ERS may terminate the Contract without cause by giving CONTRACTOR ninety (90) days written notice; or

	(c)	Mutual Agreement. The parties agree that they may also terminate the Contract upon the mutual written agreement of their duly authorized representatives; or

(d)	Funding Out. ERS may terminate the Contract, either in whole or in part, without cause, if funds for the Contract are not approved by the Board of Trustees of the Employees Retirement System of Texas.

2.5 Amendments. The Contract may be altered, extended, modified or amended only by written agreement properly executed by the duly authorized representatives of ERS and CONTRACTOR.

2.6 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 3. Rates and Payments; Tax Exempt Status
3.1 CONTRACTOR’s rates for the Services provided in connection with its performance of the Contract shall be those submitted in writing by CONTRACTOR and specifically as described and accepted by ERS and attached hereto and fully incorporated herein as Exhibit “C” (“Fee Schedule”). ERS and CONTRACTOR acknowledge and agree that the rates reflected in Exhibit “C” are effective for the Contract Term, and such rates shall remain unchanged for the Contract Term unless changed by written agreement of the parties or as required by law. 

3.2 The payment methodology to be utilized by ERS is fully set out in Exhibit “C”. ERS agrees to make payments, and CONTRACTOR shall accept payments, as described therein. To the extent CONTRACTOR is required to travel outside of Austin, Texas, to perform any of the Services, then CONTRACTOR’S reasonable and necessary travel expenses must comply with the state of Texas and ERS travel guidelines and procedures, and such properly documented expenses may be reimbursed by ERS. 

3.3 ERS is a Texas governmental public trust fund and is, therefore, a tax-exempt governmental entity. Any fees to be paid by ERS in connection herewith (including any quote, response or lease schedule related thereto) do not include taxes of any kind, and have not been, and will not be, increased to compensate for the fact that ERS is tax-exempt. ERS does not agree to pay, and shall not pay, any taxes, including any property taxes of any kind whatsoever, on any lease, products or services related to this Contract or any quote, response or lease schedule related thereto. CONTRACTOR shall not submit any invoice to ERS for payment or reimbursement of any taxes of any kind or nature, including any property taxes of any kind or nature.

3.4 Location and Hours. CONTRACTOR shall perform Services at ERS’ offices, unless otherwise agreed between CONTRACTOR and ERS. CONTRACTOR shall perform Services for as many hours per week as agreed to by CONTRACTOR and ERS. However, CONTRACTOR shall not work more than Forty (40) hours in any given week without the prior written consent of ERS. The start and end time shall be that which is agreed between CONTRACTOR and ERS.

3.5 State Holidays. Unless otherwise agreed in advance with ERS, CONTRACTOR will not provide Services on State Holidays (other than optional State Holidays) that fall on a weekday. No fees will be paid by ERS to CONTRACTOR for such holidays unless CONTRACTOR provides Services on such days with the prior agreement of ERS. 

3.6 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 4. Scope of Services and Guidelines
4.1 Without limiting the importance of each provision of the RFQ and CONTRACTOR’s obligation to comply with the detailed requirements of the entire RFQ, CONTRACTOR specifically agrees to provide the Services as described in RFQ Section D – Scope of Work and Other Requirements.

4.2 CONTRACTOR shall not revise the Services for the Contract Term, unless required by applicable state or federal law or regulations as determined by ERS, or unless by written agreement between the authorized representatives of CONTRACTOR and ERS. CONTRACTOR understands that ERS may revise the Services at any time and agrees to cooperate with ERS and to negotiate in utmost good faith as to any adjustment of the rates reasonably related to such Services.

4.3 CONTRACTOR represents and warrants that the Services it provides under the Contract shall be performed in good faith, with candor and due diligence, in a professional and workmanlike manner and in accordance with applicable professional standards and the standards required under the Contract. CONTRACTOR will immediately correct any work not in compliance with this warranty. This requirement shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 5. Performance of Services by Attorney
5.1 Schedule. When appropriate, the parties agree to develop a schedule for the performance of Services to be delivered by CONTRACTOR. ERS shall not be obligated to pay for any services that it does not request or approve.

5.2 No Conflicts. Before CONTRACTOR spends or bills any time on the Services, CONTRACTOR shall review the file and CONTRACTOR’s records to determine that no conflict exists that requires disclosure and consent or that would prevent CONTRACTOR from representing ERS; provided further, CONTRACTOR reaffirms its representations and warranties pursuant to Article 18 hereof. Further, ERS expects CONTRACTOR to bring to its attention anything that CONTRACTOR in good faith reasonably believes could potentially cause concern to ERS even though such matters might not rise to the level of a conflict under applicable professional conduct codes that require ERS’ consent. 

5.3 Conflicts. If a conflict exists prior to CONTRACTOR initiating any engagement, CONTRACTOR shall provide a full disclosure as required by the Texas Disciplinary Rules of Professional Conduct (as such may be amended from time to time, the “Disciplinary Rules”), or any other applicable professional rules or code, before requesting any waiver of conflict and ERS will consider such request in accordance with the Disciplinary Rules.

5.4 Non-Exclusivity.  CONTRACTOR understands and acknowledges that any services it provides to ERS are not exclusive and will be permitted only at the request of ERS. ERS’ execution of this Contract does not require ERS to utilize CONTRACTOR’s services, and ERS may contract with or utilize the Services of other attorneys as determined in ERS’ sole discretion.

Article 6. Conformity with Contract, Rules, Laws, and Regulations
6.1 CONTRACTOR warrants and represents that it shall comply with each aspect, requirement, specification or obligation set forth in the RFQ, as amended or modified as accepted by ERS, regardless of whether or not it is specifically addressed herein.

6.2 CONTRACTOR warrants and represents that it shall comply with each aspect, requirement, specification, or obligation set forth in the additional documents incorporated herein by reference, regardless of whether or not specifically addressed herein.

6.3 CONTRACTOR warrants and represents that it shall comply with all aspects of the Contract and all applicable laws and regulations, both state and federal, and requirements of any organization or entity with any oversight authority over CONTRACTOR throughout the entire Contract Term and any extension, amendment or renewal thereof. 

Article 7. Governing Law
7.1 The Contract and the parties’ performance of same and all matters in connection with the relationship of the parties shall be governed by and construed and performed in accordance and conformity with the laws of the state of Texas, without regard to conflicts of law provisions.

7.2 To the extent that federal or Texas state laws or regulations change or a change of circumstances requires ERS to include additional language in its contracts, CONTRACTOR agrees to act in good faith and to cooperate in the execution of any contract amendment necessary to effectuate such federal or state law or regulation change or a change of circumstances. In any situation under the Contract where a question arises regarding the applicability of state or federal laws or regulations, then ERS' interpretation of the applicability of such law or rule shall control.

7.3 Subject to and without waiving ERS’ or the state of Texas’ sovereign or official immunity and pursuant to Texas Government Code Ann. § 811.010, ERS and CONTRACTOR agree and consent to Austin, Travis County, Texas as the proper venue for any court proceedings between the parties, and that a Texas state court sitting in Austin, Travis County, Texas shall have jurisdiction over CONTRACTOR in connection with any action or proceeding arising out of, in connection with or related to the Contract or the parties’ relationship.

7.4 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 8. Sovereign Immunity
8.1 The parties agree and acknowledge that nothing contained in the Contract, or in any amendment, extension or renewal thereof, is intended to nor will it have the effect of waiving the sovereign or official immunity of ERS, its past, present or future trustees, officers, employees and agents, or of the state of Texas, its past, present or future officers, employees, agents, or its departments, or agencies, nor does ERS’ acceptance of any services, benefits, supplies or products under the Contract constitute any waiver, express, implied or otherwise, of sovereign or official immunity to suit or liability of ERS, its trustees, officers, agents or employees or of the state of Texas. As described herein, ERS’ sovereign immunity includes, but is not limited to, all immunities, privileges, defenses, rights or actions available to ERS and its employees, trustees, and directors based on ERS’ sovereign status and such protections to which it may be entitled as an agency of the state of Texas under Texas law (by comity or otherwise) and under the Eleventh Amendment to the Constitution of the United States of America. The parties further agree that ERS’ exercise of any legal, regulatory, equitable or contractual remedies in connection with the Contract shall not constitute a waiver of the immunities identified herein. 

8.2 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 9. Independent Contractor Status
9.1 CONTRACTOR and ERS understand and agree that CONTRACTOR is an independent contractor performing, providing, and delivering the Services. It is expressly understood and agreed by the parties hereto that personnel assigned by CONTRACTOR to perform or provide any of the Services are employees of CONTRACTOR, and are not employees, agents, joint venturers, representatives or partners of ERS or the state of Texas for any purpose. Therefore, as an independent contractor performing and delivering Services pursuant to this contract, CONTRACTOR agrees that it and its employees are not eligible for or entitled to receive any retirement benefits as a member of the employee class pursuant to Texas Government Code Ann. § 812.003, or any insurance benefits pursuant to Chapter 1551 of the Texas Insurance Code Ann., or any other kind of benefit ordinarily provided by the state of Texas to its employees by virtue of Services performed hereunder. Further, CONTRACTOR shall be responsible for obtaining, paying and maintaining all insurance and payroll withholding obligations that may be required by state or federal law in its performance of the Contract, including, but not limited to, federal and state payroll taxes, income taxes, and health and worker’s compensation insurance, if required. No employer or other responsibilities to such personnel are, or may be, assumed by ERS, its past, present or future officers or employees, the Board, or the state of Texas.

9.2 ERS must specifically agree in writing before CONTRACTOR will be permitted to subcontract or assign any responsibilities performed or required under this Contract.

Article 10. Cumulation of Remedies
10.1 All remedies available to ERS for CONTRACTOR’s breach or anticipatory breach of the Contract are cumulative and may be exercised concurrently or separately, and the exercise of any one remedy shall not be deemed an election of such remedy to the exclusion of other remedies. Liquidated damages, actual damages, cost projections, and injunctive relief may also be invoked either separately or combined with any other remedy in accordance with applicable law. Repudiation by CONTRACTOR of any provisions of the Contract and any failure by CONTRACTOR to disclose information to ERS as required by the Contract also constitutes a breach of the Contract. 

10.2 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 11. Historically Underutilized Businesses
11.1 If CONTRACTOR has indicated in its Response that contracting opportunities for historically underutilized businesses, as defined in Texas Government Code Ann. § 2161.001, are available, then CONTRACTOR warrants and represents that such contracting will only be permitted and performed in a manner consistent with ERS’ and CONTRACTOR’s fiduciary duties.

11.2 HSP Prime Contractor Progress Assessment Report. All HUB and non-HUB subcontractor information shall be reported to ERS using the HSP Prime Contractor Progress Assessment Report form. The report shall be submitted to ERS’ Purchasing Section. The report shall be submitted monthly even during the months no invoice is submitted to ERS. All payments made to contractors shall be reported. ERS may verify the amounts being reported as paid by requesting copies of canceled checks paid to contractors.

Article 12. Public Information Act and Confidentiality
12.1 CONTRACTOR acknowledges that ERS is an agency of the state of Texas and is subject to the Texas Public Information Act, Texas Government Code Ann. ch. 552 (the “PIA”). CONTRACTOR agrees that it is required by Texas law to make any information pursuant to this Contract, and not otherwise excepted from disclosure under the PIA, available in a format that is accessible by the public at no additional charge to ERS.

12.2 ERS maintains documents and information that are considered confidential by law. In connection with the Contract, CONTRACTOR will have access to information that is considered confidential. CONTRACTOR understands that public availability of individual items of ERS’ confidential information does not release its obligation of confidentiality. CONTRACTOR is not permitted to disregard its obligations of confidentiality by use of items of ERS’ confidential information to guide a search of publicly available information. CONTRACTOR also is not permitted to piece together a series of items of information from unconnected sources and fit these items of information together by use of ERS’ confidential information to make a showing that all or part of ERS’ confidential information was “public.” CONTRACTOR warrants and represents that during and after the Contract such confidential information shall not be sold, assigned, provided, conveyed, released, disseminated, or otherwise disclosed by CONTRACTOR without ERS’ express written permission. 

12.3 As used herein, “confidential information” means all trade secrets, confidential or proprietary information, and all other knowledge, information, documents or materials, owned, developed, or possessed by ERS or in any way related to its members, retirees, participants, alternate payees, beneficiaries and annuitants (each, a “Member”), whether in electronic, tangible or intangible form, the confidentiality of which ERS or its Members take reasonable measures to protect. Confidential information includes, but is not limited to, information relating to ERS’ processes, operations, Members (including the identities of Members or prospective Members), business relationships, products/services (including prices, costs, sales, or materials/processes used to make/provide the products/services), financial information, employee salaries, employee or retiree benefits, business methods, business plans, databases, computer programs, designs, models, operating procedures, drawings, specifications, and any other information owned, developed, or possessed by ERS. Examples of such confidential information include, but are not limited to, all records and information contained in the claims or membership records of all Members in any program or retirement system administered by ERS, all information that is subject to protection from disclosure pursuant to Texas or federal laws and regulations including, without limitation, all privacy protections as provided in Texas Health & Safety Code Ann. Chapter 181 and in the “Privacy Rule” adopted pursuant to the federal Health Insurance Portability and Accountability Act of 1996 [Pub. L. No. 104-191], amended by the Health Information Technology for Economic and Clinical Health Act, as incorporated in the American Recovery and Reinvestment Act of 2009, and the implementing regulations issued and amended by the U.S. Department of Health and Human Services Secretary (45 C.F.R. Parts 160 and 164) (hereinafter referred to as “HIPAA”), information that is provided or made available to CONTRACTOR by ERS, its Administering firms and Carriers (as defined in Chapter 1551, Texas Insurance Code), if applicable, and consulting actuaries in connection with the Contract. Confidential information also includes any and all “access devices,” as that term is defined by § 552.136 of the PIA, and information relating to computer network security or to the design, operation, or defense of a computer network.

12.4 CONTRACTOR further warrants and represents that it will comply with all applicable Texas and federal laws and regulations, including, without limitation Chapter 1551, Texas Insurance Code Ann., Texas Health & Safety Code Ann., Chapter 181  as it may apply, the federal HIPAA law and regulations promulgated pursuant to HIPAA, and all other applicable state and federal laws and regulations. CONTRACTOR warrants and represents that CONTRACTOR shall not use, appropriate, sell, assign, convey, provide, release, access, obtain, disclose or otherwise disseminate any confidential or protected health information except as is absolutely necessary for CONTRACTOR to perform its obligations under the Contract, and in any event shall not do so in violation of any applicable state or federal law or regulation. In any situation under the Contract where a question arises regarding the applicability of state or federal laws or regulations, then ERS’ interpretation of the applicability of such law or rule shall control.

12.5 The items designated herein as confidential information are the exclusive property of ERS, as applicable, and CONTRACTOR agrees that the confidential information shall be kept confidential as required herein, and by the above-cited statutes and applicable regulations, and Texas Government Code Ann. §§ 552.0038, 615.045, 815.503 and 840.402; Texas Insurance Code Ann. § 1551.063, and any and all other applicable Texas and federal laws and regulations. This paragraph shall, to the extent possible, be interpreted to be consistent with the terms of HIPAA, but in the event of a conflict with HIPAA, the terms of HIPAA shall control unless this Section is more strict in protecting confidential information.

12.6 CONTRACTOR warrants and represents that it may be authorized only by ERS in writing unless such release is absolutely required to provide the Services, and that such release must be in accordance with the applicable laws and regulations cited herein. If CONTRACTOR receives a request for any information connected with the Services, confidential or otherwise, from any person or entity, including any Public Servants and any person or entity who has undertaken to advise, consult, or communicate with Public Servants on behalf of or to the benefit of CONTRACTOR (whether or not CONTRACTOR sought the benefit), CONTRACTOR shall immediately send, if possible, a copy of such request to ERS by facsimile, electronic mail or similar means to ensure same or next day arrival at ERS, and in no event shall such notice be sent later than one (1) business day after CONTRACTOR’s receipt of the request, so that ERS can determine if a disclosure is required or permitted. CONTRACTOR shall maintain and protect from unauthorized disclosure, all confidential information and materials it receives or creates in connection with the Contract. 

12.7 Except as expressly stated herein, CONTRACTOR may not use or permit to be used, released, conveyed, assigned, provided, transmitted, disclosed or otherwise disseminated to any other person or entity, any confidential information obtained as a result of CONTRACTOR’s duties under the Contract without the prior written consent of ERS, except as is absolutely necessary for CONTRACTOR to perform the Services or as otherwise required by applicable law. 

12.8 CONTRACTOR shall immediately report to ERS any and all unauthorized use, appropriation, sale, assignment, conveyance, provision, release, access, acquisition, disclosure or other dissemination of any confidential information of which it is aware or has knowledge or reasonably should have knowledge. CONTRACTOR shall also promptly furnish to ERS full details of the unauthorized use, appropriation, sale, assignment, conveyance, provision, release, access, acquisition, disclosure or other dissemination, or attempt thereof, and use its best efforts to assist ERS in investigating or preventing the reoccurrence of such event in the future. CONTRACTOR shall cooperate with ERS in connection with any litigation and investigation deemed necessary by ERS to protect any confidential information. CONTRACTOR further agrees to promptly prevent a reoccurrence of any unauthorized use, appropriation, sale, assignment, conveyance, provision, release, access, acquisition, disclosure, or other dissemination of confidential information.

12.9 CONTRACTOR acknowledges that any improper use, appropriation, sale, assignment, conveyance, provision, release, access, acquisition, disclosure or other dissemination of any confidential information to others may cause immediate and irreparable harm to ERS and/or a Member and may violate state or federal laws and regulations. If CONTRACTOR improperly uses, appropriates, sells, assigns, conveys, provides, releases, accesses, acquires, discloses or otherwise disseminates such confidential information to any person or entity in violation of the Contract, or applicable laws or regulations, ERS will immediately be entitled to injunctive relief and/or any other rights or remedies available to ERS under the Contract, at equity or pursuant to applicable statutory, regulatory and common law without a cure period.

12.10 CONTRACTOR agrees that all Work Product produced or created as a result of the Contract will be the sole and exclusive property of ERS, or with regard to materials provided by or pertaining to a specific Member, the sole and exclusive property of ERS and such Member. CONTRACTOR will not make, use, offer to sell, sell, lease, publish, reproduce, distribute, perform, or display, or otherwise prepare derivative works to, all or any portion of any Work Product produced or created as a result of any work performed or service provided by CONTRACTOR pursuant to the Contract. “Work Product” is defined as any electronic, tangible or intangible items or things that have been or will be prepared, created, maintained, utilized, serviced or developed by CONTRACTOR (or such third parties as CONTRACTOR may be permitted to engage) at any time following the Effective Date, for or on behalf of ERS under the Contract, including, but not limited to, any (a) works of authorship (such as literary works, musical works, dramatic works, choreographic works, pictorial, graphic and sculptural works, motion pictures and other audiovisual works, sound recordings and architectural works, which includes, but is not limited to, documents, plans, forms, reports, analyses, and account information, databases, data, Member information, Member lists, or communications in any communication medium, written or otherwise, manuals, instructions, printed material, graphics, artwork, images, illustrations, photographs, computer software, scripts, object codes, source codes or other programming codes, HTML codes, multimedia files, text web pages or websites, other written or machine readable expression of such works fixed in any tangible media, and all other copyrightable works), (b) trademarks, service marks, trade dress, trade names, logos, or other indicia of source or origin, (c) ideas, designs, concepts, personality rights, methods, processes, techniques, apparatuses, inventions, formulas, discoveries, or improvements, including any patents, trade secrets and know-how, (d) domain names, (e) copies, and similar or derivative works to any of the foregoing, (f) all documentation and materials related to any of the foregoing, and (g) all other goods, services or deliverables to be provided to ERS under the Contract.

12.11 For the purposes of this Contract, the term “Work” includes Work Product (as defined above) and also all reports, statistical analyses, work papers, work products, materials, approaches, designs, specifications, systems, documentation, methodologies, concepts, research materials, intellectual property or other property developed, produced, or generated in connection with this Contract. All work performed pursuant to this Contract is made the exclusive property of ERS. All right, title and interest in and to said property shall vest in ERS upon creation and shall be deemed to be a work for hire and made in the course of the services rendered pursuant to this Contract. To the extent that title to any such work may not, by operation of law, vest in ERS, or such work may not be considered a work made for hire, all rights, title and interest therein are hereby irrevocably assigned to ERS. ERS shall have the right to obtain and to hold in its name any and all patents, trademarks, service marks, copyrights, registrations or such other protection as may be appropriate to the subject matter, and any extensions and renewals thereof. CONTRACTOR must give ERS, as well as any person designated by ERS, all assistance required to perfect the rights defined herein without any charge or expense beyond those amounts payable to CONTRACTOR for the services rendered under this Contract.

12.12 ERS and its auditors, advisors, consultants, and custodians, if applicable, (a) are entitled to use and retain copies of all written materials generated by CONTRACTOR under this Contract and (b) to the extent permitted by ERS in its sole discretion, may disclose such materials to third parties. CONTRACTOR should assume that all reports created by it for ERS may be publicly available records, in accordance with Texas law, and may be subject to the PIA and that any discussions regarding the reports and advice rendered by CONTRACTOR will generally be conducted in open meetings subject to the Texas open meetings laws. CONTRACTOR acknowledges and agrees that materials it delivers to ERS may be included in board materials provided to the public in connection with an open meeting of the Board or one of its committees. If CONTRACTOR includes materials that are deemed confidential and/or proprietary or copyrighted materials of any third party source in any report or document delivered to ERS, CONTRACTOR shall clearly and prominently label such confidential and/or proprietary materials as such and shall include the appropriate trademark, service mark or copyright notices in such trademarked, service marked or copyrighted materials and identify the specific materials subject to trademark, service mark or copyright. CONTRACTOR acknowledges that trademarked, service marked or copyrighted material may under some circumstances be copied by ERS in response to a request under the PIA. CONTRACTOR further acknowledges that trademarked, service marked or copyrighted information and other information that CONTRACTOR claims is confidential and/or proprietary may nevertheless be determined by the Office of the Texas Attorney General to be public information under the PIA and subject to inspection upon request. In assembling materials delivered to ERS, CONTRACTOR shall use its reasonable best efforts to separate any trademarked, service marked or copyrighted materials, clearly designated as such, from non-trademarked, non-service marked or non-copyrighted materials and confidential and/or proprietary information, also clearly designated as such, from information that is not confidential and/or proprietary. CONTRACTOR acknowledges that ERS does not have any duty to designate CONTRACTOR information as confidential and proprietary or to otherwise advocate for such information to be considered confidential and proprietary.

12.13 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 13. Ownership and Use of Intellectual Property
13.1 CONTRACTOR agrees that all Work Product produced or created as a result of any Contract will be the sole and exclusive property of ERS. All right, title and interest in and to said property shall vest in ERS upon creation and shall be deemed to be a work for hire and made in the course of the services rendered pursuant to any Contract. To the extent that title to any such work may not, by operation of law, vest in ERS, or such work may not be considered a work made for hire, all rights, title and interest therein are hereby irrevocably assigned to ERS. ERS shall have the right to obtain and to hold in its name any and all trademarks, service marks, patents, copyrights, registrations or such other protection as may be appropriate to the subject matter, and any extensions and renewals thereof. CONTRACTOR must give ERS, as well as any person designated by ERS, all assistance required to perfect the rights defined herein without any charge or expense beyond those amounts payable to CONTRACTOR for the services rendered under any Contract.

13.2 CONTRACTOR will not make, use, offer to sell, sell, lease, publish, reproduce, distribute, perform, or display, or otherwise prepare derivative works to, all or any portion of any Work Product produced or created as a result of any work performed or service provided by CONTRACTOR pursuant to any Contract. “Work Product” is defined as any electronic, tangible or intangible items or things that have been or will be prepared, created, maintained, utilized, serviced or developed by CONTRACTOR at any time following the date of any Contract, for or on behalf of ERS under any Contract, including, but not limited to, any (a) works of authorship (such as literary works, musical works, dramatic works, choreographic works, pictorial, graphic and sculptural works, motion pictures and other audiovisual works, sound recordings and architectural works, which includes, but is not limited to, documents, plans, forms, reports, analyses, and account information, databases, data, Member information, Member lists, or communications in any communication medium, written or otherwise, manuals, instructions, printed material, graphics, artwork, images, illustrations, photographs, computer software, scripts, object codes, source codes or other programming codes, HTML codes, multimedia files, text web pages or websites, other written or machine readable expression of such works fixed in any tangible media, and all other copyrightable works), (b) trademarks, service marks, trade dress, trade names, logos, or other indicia of source or origin, (c) ideas, designs, concepts, personality rights, methods, processes, techniques, apparatuses, inventions, formulas, discoveries, or improvements, including any patents, trade secrets and know-how, (d) domain names, (e) copies, and similar or derivative works to any of the foregoing, (f) all documentation and materials related to any of the foregoing, (g) all other goods, services or deliverables to be provided to ERS under any Contract, and (h) reports, statistical analyses, work papers, work products, materials, approaches, designs, specifications, systems, documentation, methodologies, concepts, research materials, intellectual property or other property developed, produced, or generated in connection with any Contract.

13.3 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 14. Conflicts of Interest
14.1	CONTRACTOR warrants and represents that as of the effective date of the Contract and to the best of CONTRACTOR’s knowledge and belief, there are no relevant facts or circumstances that could give rise to any conflict of interest or appearance of impropriety affecting the Contract. CONTRACTOR agrees that, if at any time after the effective date of the Contract, CONTRACTOR discovers or is made aware of a conflict of interest or appearance of impropriety that pre-existed the Contract’s effective date or arose thereafter, CONTRACTOR shall immediately disclose such interest or appearance in writing to ERS.

14.2	CONTRACTOR warrants and represents that for a period of two (2) years prior to the Contract’s Effective Date, CONTRACTOR has not communicated with, or caused any other person or entity to communicate with, any member of the Board, any member of the Investment Advisory Committee (“IAC”), ERS’ Executive Director, or any member, officer, or staff employee of any office of the executive or legislative branches of the state of Texas (collectively referred to as “Public Servants”) for the purpose of obtaining any direct or indirect benefit in relation to the subject matter of this Contract. This warranty and representation does not apply to communications scheduled by ERS between CONTRACTOR and/or (a) the Board, (b) the IAC, or (c) ERS’ Executive Director. 

14.3	CONTRACTOR further warrants and represents that, except as otherwise expressly provided in the Contract, CONTRACTOR has neither directly nor indirectly given, offered to give, nor intends to give at any time prior to the Contract’s effective date and thereafter, any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, benefit, service, or other consideration to any of the Public Servants in connection with the award and/or performance of the Contract.

14.4	CONTRACTOR must promptly disclose any relationship that might be perceived or represented as a conflict after discovery by CONTRACTOR or by ERS as a potential conflict. ERS reserves the right to make a final determination regarding the existence of conflicts of interest and CONTRACTOR agrees to abide by ERS’ decision. Such disclosure must include a description of the actions that CONTRACTOR has taken or proposes to take to avoid or mitigate such conflicts.

14.5	This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 15. 	Indemnification 
15.1 In addition to any requirements elsewhere in the Contract, CONTRACTOR shall defend with counsel selected by ERS in consultation with the Office of the Attorney General of Texas, indemnify, save and hold harmless ERS, its past, present and future officers, directors, trustees, and employees, and the state of Texas and its past, present and future officers and employees (“Indemnified parties”) from any and all claims, damages, losses, causes of action of whatever kind or nature, expenses, judgments, or any other amounts, including, but not limited to, reasonable attorneys’ and experts’ fees and costs, arising from or related to any acts or omissions of CONTRACTOR arising or resulting from, in connection with, or related to its acts or omissions under the Contract.

15.2 This indemnification will not apply to any judgment or award if the court or agency making the award determines that the liability underlying the judgment or award was caused solely by the gross negligence, fraud, or criminal misconduct of ERS, its officers, trustees, employees, or representatives.

15.3 ERS agrees to provide CONTRACTOR with reasonable notice of any claim or cause of action of which it has knowledge and which ERS reasonably believes may be subject to this Indemnification provision.

15.4 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 16. Privacy and Antitrust Claims
16.1 	In addition to any other contractual obligations that CONTRACTOR has with regard to confidential information and to otherwise maintain the confidentiality of Members’ and ERS’ information, CONTRACTOR warrants and represents that CONTRACTOR shall comply with the terms of HIPAA, the Health Information Technology for Economic and Clinical Health Act (“HITECH”) and the HIPAA Privacy Rule to the extent applicable, and any other applicable federal and state laws and regulations regarding privacy, security and the disclosure of confidential information or PHI, as PHI is defined in the HIPAA Privacy Rule.

16.2 CONTRACTOR agrees to cooperate with ERS in complying with the requirements of HIPAA and HITECH.

16.3 CONTRACTOR hereby assigns to ERS any and all present or future claims as may be required by applicable law associated with this Contract that arise under the antitrust laws of the United States, 15 U.S.C.A. §§ 1 et seq. (1973) (“U.S. Antitrust Laws”), as may be applicable and that arise under the antitrust laws of the state of Texas, Texas Business and Commerce Code Ann. §§ 15.01 et seq. (“Texas Antitrust Laws”), as may be applicable.

16.4 CONTRACTOR warrants and represents that neither CONTRACTOR nor any of its employees and agents, if applicable, has violated the U.S. Antitrust Laws or the Texas Antitrust Laws.

16.5 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 17. ERS Premises
17.1	Security. When on ERS’ premises, CONTRACTOR agrees to comply with ERS’ security requirements for contractors and subcontractors. 

17.2	Parking Access. Parking at ERS may be provided in accordance with ERS’ policies and procedures for contractors and subcontractors.

17.3	Drug and Alcohol-Free Workplace and Smoking Policy. ERS is committed to maintaining an alcohol-free, drug-free and smoke-free workplace. ERS prohibits CONTRACTOR and its employees from the use of any tobacco products or possession, use, or being under the influence of alcohol or controlled substances while on ERS’ premises.

Article 18.	Additional Warranties and Representations
18.1 Under Texas Government Code Ann. §§ 403.055, 2155.004, and 2155.006, CONTRACTOR certifies that CONTRACTOR is eligible to receive the Contract, CONTRACTOR acknowledges that the Contract may be terminated and payment withheld if this certification is inaccurate, and in the event CONTRACTOR is indebted to ERS or the state of Texas or delinquent in paying any taxes owed the state of Texas at the time the Contract is entered into, CONTRACTOR agrees that any payment owed to CONTRACTOR under the Contract shall first be applied towards such debt or delinquent taxes until the debt or delinquent taxes are paid in full. CONTRACTOR warrants and represents that at the time it entered into the Contract, CONTRACTOR was not indebted to ERS or the state of Texas or delinquent in paying any taxes owed the state of Texas.

18.2 In accordance with Texas Family Code Ann. § 231.006, relating to delinquent child support obligations, CONTRACTOR certifies that CONTRACTOR is eligible to receive payments in connection with the Contract and acknowledges that, in addition to other remedies available to ERS, the Contract may be terminated immediately and any such payments withheld if this certification is inaccurate. 

18.3 To the best of CONTRACTOR’s knowledge, neither CONTRACTOR nor its employees or agents if applicable is subject to any present or past civil or criminal litigation, administrative proceeding, inquiry or investigation of or before any court, administrative or regulatory body which could affect ERS and/or could have a material adverse effect on CONTRACTOR or its ability to discharge its responsibilities under the Contract, or could otherwise be detrimental to ERS’ interests nor, to CONTRACTOR’s knowledge, is any such litigation, proceeding, inquiry or investigation presently threatened against any of them or their property.

18.4 As applicable, CONTRACTOR must ensure the products procured by ERS under this Contract, if any, comply with the state of Texas Accessibility requirements for Electronic and Information Resources specified in 1 Texas Administrative Code Chapter 213.

18.5 In accordance with Texas Government Code § 2155.4441, if products and/or materials are used in the performance of the service work, CONTRACTOR shall use commercially reasonable efforts to purchase Texas products and/or materials when they are available at a comparable price, quality and delivery schedule. 

18.6 In accordance with Texas Government Code, Chapter 2270, CONTRACTOR certifies that it does not currently boycott Israel, and agrees that it will not boycott Israel during the term of the Contract. “Boycott Israel” is defined in Texas Government Code § 808.001.

18.7 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 19. Notice
19.1 Any notice or report to be given pursuant to this Contract shall be delivered by certified mail, first class postage prepaid, with a copy by email, to:
	
(a)	CONTRACTOR at: 
		(Street address) __________________________________
		(City, State and zip code)___________________________
		Phone: _________________________________________
		Email:  _________________________________________
		Attn: ___________________________________________
	
(b)	ERS at: 
		Employees Retirement System of Texas
		P.O. Box 13207
		Austin, Texas 78711-3207
		Attn: Porter Wilson, Executive Director
		Email: porter.wilson@ers.texas.gov

		cc: Paula A. Jones, Deputy Executive Director and General Counsel
		Email: paula.jones@ers.texas.gov

Either party may waive the requirement for a particular notice or report to be delivered via certified mail and instead accept it solely by email. Further, either party may change its notice information by sending written notice of such change to the other party in the manner set forth above, without any requirement to amend this Contract.

Article 20. Nondisclosure Agreement
20.1 CONTRACTOR warrants and represents that CONTRACTOR shall comply with all requirements of the Nondisclosure Agreement, which is attached hereto at Exhibit “D” and includes a Confidentiality Acknowledgement to be signed by CONTRACTOR.

Article 21. Entire Contract 
21.1 This Contractual Agreement (the “Contract”) includes all exhibits attached hereto and described herein, except to the extent any term or provision of such exhibit may conflict with or is inconsistent with the Contract or the RFQ and ERS has not accepted such conflicting terms or inconsistent provisions, in accordance with the Contract, and all such exhibits are incorporated herein by reference for all purposes as if restated in full. Such exhibits include, but are not limited to, the RFQ and its attachments; the Response and its attachments (to the extent there is no conflict with this Contractual Agreement); the rates, fees, reimbursements, and related costs and compensation presented to and accepted by ERS; all interrogatories in the RFQ and any responses thereto in the Response; and all other exhibits to the Contract identified herein and incorporated herein by reference throughout this document for all purposes as if restated in full, shall collectively be referred to as and shall constitute the entire Contract between ERS and CONTRACTOR. 

21.2 Each of the parties warrants and represents that the Contract and the documents identified herein as part of the Contract constitute a valid and binding agreement enforceable against each party in accordance with their terms. Further, except as otherwise expressly stated in the Contract, the documents identified in this Contract embody the entire agreement between the parties and no other agreement or understanding between the parties, their agents or employees, oral or otherwise, will constitute a part of the Contract, will be binding upon the parties, or will be effective to interpret, change, restrict, or otherwise modify the provisions of the Contract, and any such other prior agreements, statements, or understandings between the parties, their agents, representatives or employees, oral or otherwise, are hereby superseded. ERS and CONTRACTOR agree that the Contract, including the component parts described herein and within each document, shall govern the responsibilities and obligations of the parties to the Contract.

21.3 CONTRACTOR acknowledges and agrees that its statements and representations to ERS and in the Contract are material and have been relied upon by ERS in selecting CONTRACTOR to provide the Services described in the Contract. CONTRACTOR further warrants and represents that throughout the entire Contract Term and any renewal, amendment or extension thereof, that it has a continuing duty to immediately notify ERS in the event any statements or representations made to ERS or any information contained in the Contract or any of its component parts are no longer true, correct or complete or may otherwise be misleading, and CONTRACTOR must immediately provide ERS with the applicable true, correct or complete information.

21.4 The parties acknowledge and agree that if it is determined that there is an inherent or implied conflict among the Contract and any component parts thereof, then the following shall be the order of priority of the documents described herein, with the first document in the list being the ultimate authority to the extent necessary to resolve any conflicts, ambiguities or inconsistencies between them, and then descending down the list that follows, but silence on any matter in a higher order document shall not negate, change, avoid, modify, or prevail over the provisions of a lower order document as to that matter:

(a) This Contractual Agreement, as executed by authorized representatives of the parties hereto;

(b) The Fee Schedule (Exhibit “C”);

(c) The Nondisclosure Agreement (Exhibit “D”);

(d) The RFQ (Exhibit “A”); and

(e) The Response (Exhibit “B”).

21.5 The invalidity, illegality, or unenforceability of any provision of the Contract shall in no way affect the validity, legality, or enforceability of any other provision, and if any court of competent jurisdiction shall determine that any provision, term or part of the Contract is void, unlawful, or unenforceable for any reason, that portion shall be severed and the remainder of the Contract shall remain valid and enforceable and shall be construed as if the severed provisions had never been included in the Contract. Toward this end, the provisions of the Contract are specifically declared to be severable, so that any one provision may be enforced without enforcement of any other.

21.6 The waiver of any particular provision by either party shall not constitute a waiver of any other provision. No waiver shall be valid unless the same is reduced to writing and executed by all parties. Furthermore, a breach of any provision of the Contract shall not constitute a waiver of any remedies available, whether at law, equity or under the Contract, for any subsequent breach of that provision or a breach of any provision hereof. Failure of either party to enforce at any time or from time to time any provision of the Contract shall not be construed as a waiver thereof.

21.7 This entire Article shall survive any termination, expiration, renewal, extension or amendment of the Contract.

Article 22. Execution in Counterparts
22.1 The Contract may be executed in multiple counterparts, each of which shall be deemed an original, but all of which taken together shall be deemed to be but one and the same instrument.

22.2 The Contract and the documents incorporated by reference therein and any modifications, waivers, or amendments thereto may be executed and delivered by facsimile or electronic mail, and such facsimile or electronic mail delivery shall constitute the final agreement of the parties and conclusive proof of such agreement. Original signatures may be provided to the parties thereafter. 

Article 23. List of Exhibits 
23.1	The following exhibits are attached to this Contract and incorporated herein for all purposes as specified in Article 21 herein:

	Exhibit No.
	Exhibit Description

	Exhibit A
	The RFQ

	Exhibit B
	The Response 

	Exhibit C
	Fee Schedule

	Exhibit D
	Nondisclosure Agreement



IN WITNESS WHEREOF, ERS and CONTRACTOR, as the two signatories to the Contract, have memorialized this agreement by executing the Contract to be fully effective upon the Effective Date.



CONTRACTOR	EMPLOYEES RETIREMENT SYSTEM
	OF TEXAS

*By: ____________________________	By: ________________________________

Printed Name: ____________________	Printed Name: Porter Wilson

Title: ____________________________	Title: Executive Director

Date: ________________________	Date: ______________________________
*Signature must be notarized.



STATE OF ____________________	§
					§
COUNTY OF __________________	§


This instrument was subscribed, sworn to, and acknowledged before me on ________________, 2018, by _______________________ (Name of Authorized Officer), _________________________ (Title of Authorized Officer), of ______________________ (CONTRACTOR), a(n) ________________________________ corporation, on behalf of said corporation.


	
Signature of Notary: ____________________________________

Printed Name of Notary: _________________________________

	Notary Public in and for the State of ________________________
	
My Commission expires: ________________________________
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